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ABSTRACT

Justice administration is the central and main core of justice supplier system of every country.
The mentioned administration includes a number of judges who are real magistrates of the
society. Therefore, they must be independent and irrespective. Judicial independence includes
independence against the other branches including legislator and executive branches even
independence against public thoughts. The judge also must be free minded and be able to infer
the law and issues sentence and it is why selection of the judges has an important impact on
preservation of the important principle of judicial independence. When someone becomes a
judge after passing various stages, special position of his occupation requires him to have
occupational safety. It means that, he cannot be dismissed without any proof of his guilt or his
job place would not be changed without his satisfaction; but also, the mentioned actions must be
occurred according to the law and regulations, and after passing some specific procedures. By
this guarantee, the judge would be the just judge of his own society. Islam religion recognized
the mentioned principle about 14 centuries ago and has considered a high value for that. In Iran
also, the mentioned principle was entered fundamental rights and codified legal texts after the
idea of going after the top of the Constitutional Law. The objective of the present study is to
investigatejudge’s independence in Iranian judicial system.
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INTRODUCTION

Freedom is a gift from God to be entrusted
with the human body have resulted barrow
creative ideas and despise the cause of his
absence and breaking norms. When the
release valve to look at human institutions,
we see various appearances of "judicial
independence™ Faces of Freedom judges
verdict is still someone who does not accept
unconditional release, the judge must decide
whether the approach to his creativity to
justice and the maintenance of order, in
addition to the Ilegal rules. Justice
administration is the central and main core of
justice supplier system of every country. The
mentioned administration includes a number
of judges who are real magistrates of the
society. Therefore, they must be independent
and irrespective. Judicial independence
includes independence against the other
branches including legislator and executive
branches even independence against public
thoughts. The judge also must be free minded
and be able to infer the law and issues
sentence and it is why selection of the judges
has an important impact on preservation of
the important principle of judicial
independence. When someone becomes a

judge after passing various stages, special

position of his occupation requires him to
have occupational safety. It means that, he
cannot be dismissed without any proof of his
guilt or his job place would not be changed
without his satisfaction; but also, the
mentioned actions must be occurred
according to the law and regulations, and
after passing some specific procedures. By
this guarantee, the judge would be the just
judge of his own society. Islam religion
recognized the mentioned principle about 14
centuries ago and has considered a high value
for that.

2- Goal of judicial independence

Judicial independence is not a goal but also,
is a tool to achieve the goal (Burbank,
2003).But, what is the purpose of judicial
independence and its necessity? Generally,
the main goal is that, the judge considers the
law as criterion of pronouncement and does
not notice orders of superior persons.
Therefore, they must be independent and
irrespective. Judicial independence includes
independence against the other branches
including legislator and executive branches
even independence against public thoughts.
The judge also must be free minded and be

able to infer the law and issues sentence and
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it is why selection of the judges has an
important impact on preservation of the
important principle of judicial independence.
When someone becomes a judge after
passing various stages, special position of his
occupation requires him to have occupational

safety.

3- Territory of judicial independence

Some legal concepts such as impartiality are
usually mixed by judicial independence
while, impartiality is proposed also about
actions of some persons such as judge,
referee and etc.

A) The judge’s impartiality

Principle of judge’s impartiality is somewhat
related to his independence. Generally, the
main goal is that, the judge considers the law
as criterion of pronouncement and does not
notice orders of superior persons. Therefore,
they must be independent and irrespective.
Judicial independence includes independence
against the other branches including
legislator and executive branches even
independence against public thoughts. The
judge also must be free minded and be able
to infer the law and issues sentence and it is
why selection of the judges has an important
impact on preservation of the important
principle of judicial independence. When

someone becomes a judge after passing

various stages, special position of his
occupation requires him to have occupational
safety.

Generally, the main goal is that, the judge
considers the law as criterion of
pronouncement and does not notice orders of
superior persons. Therefore, they must be
independent and irrespective.  Judicial
independence includes independence against
the other branches including legislator and
executive branches even independence
against public thoughts. The judge also must
be free minded and be able to infer the law
and issues sentence and it is why selection of
the judges has an important impact on
preservation of the important principle of
When

becomes a judge after passing various stages,

judicial  independence. someone
special position of his occupation requires
him to have occupational safety.
4- Supporting the authorities’
independence

Although the judge’s sentence is sometimes
changed, he is the cutter of conflict at the
first stage. The opinion of the court
executors, although a judicial authority, the
judge's decision to pay more to implement
the decision.

4-1- Limitations of judicial independence
The judges’ decision, should not be unduly

influence and interference powers and forces

1JBPAS, November, 2015, 4(11), Special Issue

882



Seyed Reza Mohaghegh et al

Research Article

incompetent to be safe, either from direct
involvement in political and administrative
powers of the country or indirect
involvement of the public and the media. It
should be noted that, according to those in
France, have field studies on judicial
independence, the government is weak and
there is judicial independence, when the
coalition government, the justice system, the
integrity of government, more independence
(Franck, 2008).

Can the judges sentence based on their
personal opinion? Or is not the independence
in absolute sentence and has rationally some
limitations?To answer this question, the
judge can sentence, according to his logic, or
the condition of the subject? It should be
noted, moreover, that the jurists only on the
condition of citing the judge know, Article 3
Procedure Law, the judgment of history on
our rights, duties, at least on the provisions of
the law is clear: if the judge is priest and
believes that, the law is in conflict to the
religion, he must send the case to another
branch to be checked.

The mentioned cases can be a guarantee for a
correct judgment. Therefore, the judge
cannot issue a sentence opposite of the law
due to independence, creativity or evidential
reasoning. His independence is valid so it

does not cause any violence to the legal

regulations and principles; otherwise, it leads
to criminal prosecution or civil liability.

5- Fundamental articles of judicial
independence in Iran

Article 7: Another feature of the judges
uphold the doctrine of judicial independence.
To ensure the independence of judges should
receive adequate rights, the rights should be
subject to the result of the work of judges and
the judicial service should be reduced.

The judges’ decision, should not be unduly
influence and interference powers and forces
incompetent to be safe, either from direct
involvement in political and administrative
powers of the country or indirect
involvement of the public and the media. It
should be noted that, according to those in
France, have field studies on judicial
independence, the government is weak and
there is judicial independence, when the
coalition government, the justice system, the
integrity of government, more independence

Article 8: According to the Universal
Declaration of Human Rights, judges, like
other citizens are entitled to freedom of
expression, association and assembly,
provided that the exercise of such rights is a
way to treat the occupational status,
neutrality and independence remain.

Article 9: Judges to form and join

associations  of  judges and  other
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organizations to express their interests, to
promote their professional training and to
ensure independence are free.

Article 10: Persons selected for judicial
office shall be individuals of integrity and
ability to have the proper training or qualified
law. Selection of judges must be protected
against judicial appointments for improper
motives.

The judges shall be no discrimination against
a person on grounds of race, color, sex,
religion, political or other opinion, national
or social origin, property, birth or social
status exist. The law based on which the
volunteer job happens to be a citizen of the
country is not considered discriminatory.
Article 12: Judges, whether appointed or
elected to the age of compulsory retirement
or termination of service, guaranteed jobs.
Article 13: Promotion of judges should be
based on objective factors, such as
competence, integrity and experience them.
Article 14: Referring to the judges at the
Court of Justice is an internal affair

Article 15: Judges of the negotiations and
dialogues and other confidential information
during operation of public proceedings
required to gain professional secrecy and
should not be compelled to testify on such

matters.

Article 16: Under the law, judges should
personal immunity from civil actions for
money damages for improper or failure of
performance to be. This immunity applies
umbilical disciplinary hearing about them or
any right of appeal or the right of citizens of
the compensation by the government.

Article 17: Any charge or complaint made
against a judge in the jurisdiction of the job
should be addressed promptly and impartially
according to proper procedure. The judge
should have the right to a fair trial at an early
stage to address the issue of non-confidential
unless the judge wants it.

Aurticle 18: Only due to lack of jurisdiction or
judges for conduct contrary to the job to be
suspended or dismissed.

Article 20: Sentences in disciplinary action,
suspension or dismissal shall be subject to
examination (revised) is independent

6- Results of investigating the judge’s
independence

The judges’ decision, should not be unduly
influence and interference powers and forces
incompetent to be safe, either from direct
involvement in political and administrative
powers of the country or indirect
involvement of the public and the media. It
should be noted that, according to those in
France, have field studies on judicial

independence, the government is weak and
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there is judicial independence, when the
coalition government, the justice system, the
integrity of government, more independence
(Franck, 2008).

Can the judges sentence based on their
personal opinion? Or is not the independence
in absolute sentence and has rationally some
limitations? To answer this question, the
judge can sentence, according to his logic, or
the condition of the subject? It should be
noted, moreover, that the jurists only on the
condition of citing the judge know, Article 3
Procedure Law, the judgment of history on
our rights, duties, at least on the provisions of
the law is clear: if the judge is priest and
believes that, the law is in conflict to the
religion, he must send the case to another
branch to be checked.

The mentioned cases can be a guarantee for a
correct judgment. Therefore, the judge
cannot issue a sentence opposite of the law
due to independence, creativity or evidential
reasoning. His independence is valid so it
does not cause any violence to the legal
regulations and principles; otherwise, it leads
to criminal prosecution or civil liability. To
answer this question, the judge can sentence,
according to his logic, or the condition of the
subject? It should be noted, moreover, that
the jurists only on the condition of citing the

judge know, Article 3 Procedure Law, the

judgment of history on our rights, duties, at
least on the provisions of the law is clear: if
the judge is priest and believes that, the law
is in conflict to the religion, he must send the
case to another branch to be checked. It
should be noted, moreover, that the jurists
only on the condition of citing the judge
know, Article 3 Procedure Law, the
judgment of history on our rights, duties, at
least on the provisions of the law is clear.

7- View  ofthe constitutionabout
theindependence ofjudges

In Article 156 of the Constitution provides
that the judiciary is independent swans that
support individual and social rights and the
fulfillment of justice.Activating the service
or change, unless the interest of the decision
by the
consultation with the chief Justice and

head of the judiciary, after

Attorney General. Periodic transfers of
judges according to the general rules laid
down by law is carried out.However, the part
of the principle that says "unless the interest

of society ..." conflicts that are not in the
scope of this discussion.In accordance with
the principle of immunity in the general rule
is stated first ban prohibits the dismissal of
judges and the judges of the
transfer.Generally, the purpose of judicial
immunity as an independent judge referred,

immunization is not in his favor.According to
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Acrticle 42 of the Act amending some of the
principles of justice and appointed judges,
prosecution, judge, before he was suspended
by the Supreme Court, law enforcement is
not possible.Because the judge is no
immunity from prosecution, immunity does
not work and can easily be infringed his
independence. However, the criteria should
be consistent with a single entity, in violation
of the judicial proceedings.Parallel and
similar  institutions, the judge can
permanently dismissed from service, and
Reich, in some cases, be decisive, contrary to
judicial independence.Therefore, in a judicial
system that is easy to disqualify judges are
distorted concept of judicial independence is
hard.

CONCLUSION

Usually, judges are prohibited from
participating in the political circles.In an
independent judiciary is essential that judges,
individually and in their implementation of
the independent authority of the judiciary is
independent. The two independent publicly
linked together; if there is no institutional
independence of such a body would be the
assumption of independence of the judiciary
as an independent structure consists of
independent judges as described. The two
independent publicly linked together; if there

is no institutional independence of such a

body would be the assumption of

independence of the judiciary as an

independent structure consists of independent
judges as described.
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